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EY The ENGUIRKIUS publishied twico a week, gene.
allf, wnd thies tines n week dogitg the seselon of the
Srule Legivlature. —rice, the sanie as heretofore, Fiee
Dutiarsepet aununs, payuble in advance. Notes of Char.
teivd specte pasiog Bawks, (onty) will e received in
paytiext. The Lillor will guarmntee tbe safely of re-
wiitipg then by mal, the portage of all letiers being
i e wiliers.
’uﬂd'b;h: rlvu!l, be discontinued, [butat the discre-
fou 0 1lie Blitor, | entid sl arrearages bave been paid up.
Whoevir will ';nntntl.’u the paymeunt of nine papers
celve o tenih gralfis.
i Tﬂliuﬁg:ll’ ADVERTISING.
1Y One Sqware—-First Insertion, 78 cents—each
eoafinuunce, 50 cents.
No Auwertisement imerted until it kas either been
grrid for, ovassumed by some persan in thiscity orits
evigirans.

v l'.\‘-’ LOTTERY SUHEME.—Vhe subaschiber Leing

anthiorized by the Board of Divectors of 1he Lite

rary Fund toralse by Loltery 530, 000 for the foundation

of au Heademy in the county of Montgonery, hereby

Lhves motice that he propuses 1o rulse the saud money

By weans of his  lottery of sevea pumbers ; and that

g0l the rame will take place in the ciy

of tehmonlon the 3d duy of April next, and t the

drawing wili be nitily theresfier Uil the said il

money sball be vaised. The drawing of ths lowtary will

be exveuted i fee minontes s in wiich twewill be de
cidvd ble fnlep.:‘l!u (:I'am"u PrAZeE, Vid

a5 Prizes o Ul

TE48 Priges of 5“10 { Price of Tickets, £ 4.

LA Prives of 3 [ L

There is ju ihis schieme not three hlanks 1o n prize ;
and the pricos with be pald without discount thirty days
after each draving. A dlscoout of near 17 per cey
the amountof tokets soldis made lo defiay theexpences
nl’Tu itery, ahd Lo fo the Acidemy . Vhe simplicity
wal fairness of this plan of drawing letteries will,
the subseriter tensts, claim for it the patronnge of the
public, especially when the landable object, the pro
wintion of edacutivn, i3 considersid, The subsGriler
plediges himeslf that the scheme which he nuv sflers is
eszentially differeut fiom the lotiery “of uninbers at-
rethipied i Richimand goime time since, §

Tickets 4t 54 cuch are now for sale in this eity, and
il ahe pria Flowns in Viegmia, he Inteery will
positively b wn the 34 08 April next, aud all wil
zea willbe paia as above.  Printed expisnntions of this
lottery can e bad ur 2l mil e Lottery oflices,
JUSEPIL VANNISL, Sole Manager.

LA LRl

8BGO eeres of fand  for sale,

N thecounty uf Goochland, witiim 4 or 5 miles of
Jmnes piver, nnd abont 86 frors Ichmond, on Lick.
bghole coeek s which eoniuing front an o 50 gcres low.
gronnds, beavily lonstod with Ahmber, and very ricli....
Babal bl is weil grlapted to plagier, witatle Tor thie
colure of Luigeco, wud small gram, and lieswell
=L ntailns 4 gangk hle portion o1 Sesl iale tobic.
&0 fanid to cut 3 alio goiie excellent manured lota, A
considerable pontion gl the clezied laud has not been
wided fgr several years, por pssintegd ; and being cn-
t‘guud.lmnh:a It i & good sitomion o prepere for
whenlur Othier graiw.  VThe woud Iand ls sl wutly
doaded with tinber to support the place—On whish 13
a good dwelling house, with o cellar the whule size,
auttably divided, with necessary fire places, :
{114 ATy unl houses, bu staliles, &e. ;a0 o

e hive sl never faling spriogs. It is 1k
plave would be an excellent stamd for o nnd
a8 i1 lovabies tie main road—1t also has on

Feb. 23

Lo be the wos producoiyeand best orchard i e codn
Ly, bestdes other good frolt trees ; a distillery for (hiee
suills, and twe good ones in ik, with good pEwlel woiing,
the lious - bulit of sione, with o guor store aitaclied
ks i a complele diptillery. Alsou MILL, the wail
of which isofstoue, and contains a pair of Cologre and
Bury stones whichis sald by all the ueightiors 1o be
sutlicient to anpport the place by tull, Every person
noqualited, suwews that Goochland 15 pecaliarty adapicd
to healthy situations,

‘The subseribier will treat witha pureaser 3 end Mr.
Edmund Anderson, of Richinoud, i& (ully sutherized 1o
SOl wukd Lot el Wikl shiow the

isinlinents as ey be agreed on; the b oel
be secured by a deed intrast on the land, or .personal
security,  An nndovhied Ude @40l be magde by
CHARLES YANZEY, of Athemarle,

. 6. Sald land can pe renten tie preseul year ...
The tans nottended is ot te be pasiuied. €. ¥,
Feb. 13.
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TAS commitied (o the i5it ol Koek

" the 150h af Dedeiaher ast, & negro iman who calls
bimacif JAMES Bal Ry says he is free, and vwas
raised v Balumore cu wary, Alarvland ; dint He soiled
fromi thence with 3 captain Jack for Yook and Hach
mand’; waid nezro ip @ very stonl, rotnd shoulder

Toll-faced fellow : 5 Teel 88 tuches hich; e has a fne
set of teeth ; there is '@ mo; B kot aucy bhe
twesn b pher frohit Le Pt there ip 0o ol wiat |
ing. When Cominitted, hud” ona surwul coat of

bBomespun, Mack and whie teiiled borsey, white terio
cotion overdils, and black silk vest, mueh worp : one
PAlE of drdte chsatiee pantaloons  the revaing of an
oid flue browncoat. He s an a2reeuhle follow in his
address, dod upes the words ** iy deur
quently, He hod also when comy,
man's pisiol, wiih powder, backs
will plewse apply tor hiw, or iie wi
luw direets. [
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| the law

| Instrument not

[f Nal Jnr:ﬂ.
BANK OF THE U. STATES,

Tt the Supreme Court of the United Stotes,
MecCulloh Wiit of error from

. A, the Court of Appeals
The State of !\lllr;‘hnd.s“f Maryland,

The CHIEF JusTtick. delivered the
Opinion of the Court, ;

In the case now to be determined, the
defendant, a sovereign siate, denies the
obligation of a law enacted by the legisia-
ture of the union, and the plainiifi on |
part, contests the validity of anact which
bins been passed by the legislature of that
~ate. The constitution of our country,
in its most interesiing and vital parts, e

to be considered ; the conflicting powers |
of the government of the union, and of

its members, as marked in that coustit-
tion, are fo be discussed 3 and un opivion

vin, which may essentinlly influence

the greal operations of the gnvernment,
No tribunal can approach sucha guesting
withoat a deep sense of it importancee,
and of ‘the awful responsibilily involved
in iis decision. But it muest be decided
eacefully, or remain a sourec ol hostile
L-glslmiun, perhaps of hosiility of a stll
more serions nature : and if 11 1= 1o be <o
decided, by this tribunal sldue conthe de
ciston he made. On the Sapreme Court
of the Unit d Stares has ithe constitution
of our vountry devolved this importam
||lll}',

The first question made in the canseis,
HasCongresspower toincorporaie a hank ?

It his been trulye saidf, that this can
searcely be considered as un open ques-
tion, eniirely anprejudiced by the former
procecdings of the nation vespeciing if.
The principle now contes<ted was intro-
duced at a very enrdy period of our isto
ry, has heen recosnizod by many sneces-
sive legislalures, and has e acted upon
by the judicial
peenitar delicacy, as a’law of undoubted
abigaiion,

I will not be denicd, that 2 hald and
daring vsnrpation might be resiciod, alter
an acguiescence still longer and more
complere than thic. But i is conceived
that a doubtful question, one on which
huwan yeason may passe,and the hnman
judgment be suspended, i the decision
ol which the great principles of Lberty
sare nol concerncd, but the respective
powers of those who are equalls the rep-
resentulives of the people, 1o be adjusted,
il not put at rest by the practice of the
government, onght to receive  consider
able impression frow that practice,  An
exposition of 1he constitutien, dehiberate-
ly estabbshed by fegislative acts, on the
tasth of which an immeose property has
been advaseed, oughit not 1o be lightly
disy gavited, -

The powernow eontested was exercised
by the first Congress eloered nnder the
present Constitution,  The bill for incor-
poratiag the Bauk of e Usited States
tid not steal uponan unsuspeeling debis-
bture and pass usebaerved, Iis prineip!
was completely understood, and was op-
posed wivh equal zeal and ability,  After
bty vesisted fwst in the fair and open
fi id of debate, and afternards in e ex-
evutive cabinet with as much persevering
talent as any messure has ever experien
ced, antd being supported by arzuments
e h convinved minds as pore and intel-
igent as any this conntry cun boast, 1t
became u law. The original et was o=
milted 10 expire, bura short expericnce of

| the embarrassnrents o which the refusal

10 revive il expused the government, eon-
vinced those whio were most prejudiced
against the mieasmre of its necessity, wnd
tnduced the passage of the present law,
b would veqguire no ordinury shure of
trepidity to assert that 4 messnre adapled
undorthese circumsinesswas a hotd snd
plain usurpation, to which (he Constitu-
LoD guve no countenar

These observations belong (o 1he canse :
but they are not made under the Hpres
stoh that, were the question colirely new,
would be found irreconcile
with the Constitution.

In discussing this question, 1l coun-
sel for the State of Maryland have docm-
ed 1t of same wportance in the constine-
ton of the Consiitution, 1o consider thut
as ewanaling from the
people, but as the act of sovereign uni
mdvpondent stutes, The powers of the
sencral g@ernment, it Las beey wnid, ure
el guted by the states, who alons are
truly sovexcign, and wust be exercised in
subordination 1o the states, who slone
Posgess snpreme dominion,

1 woulid e diflienlt 1o snstain this pro-
porition. Tlie Couvention which framed
the Constitation was indeed elecipd by
Hhe state legislutures. Bot the instru-
wienl, when it came from their hands, was
A mere proposal, without obligation, or
preflensions to it. o was reporied 1o thie
Varn existing Congress of the U, Sigtos,

able

| Wilh a reguest that it might “ be gsubimir-

ted lova l,'unw-un-.-n ol [ |l'r,'dl'-s. cliosen
i each state by the |wn||h' thereof, under
the recommendation of its Legislature,
for their assent and ratification.” Tins
mod - of proceeding was adopred ; and

| by the Convention, by Congre«s, mul by

the State Legislatures, the instrument wis

submitted 1o the people. They aeted
v it an the only manner in which they
con act malely, effectively and wisely on
such a subject, by aszembling in Conven-
Hon,  bistree, they assembled in (heir
several states—and where else shgull
they have assewshled ? No political drewm-
vrwas ever wild conough tothink of break-

g down the lines which separate stales,
and of compounding the American people
o onecommon mass, Of consciuence,
wlhien they ast they set in their stafes =
Hut the mensures they adopt do not, on

il account, coase 1o be the messares of
ihe peepl: iliemselves, or become the

| measwies of the state governments,

From these Conventions the Constitn-
et derives ite whole anthority. The go-
vermment proceeds directly from the pen

o " ordained and establishied” in
ame af the people : and is declured!
orduined *“ in orderto form 2 more
«l unton, estublish jusiice, cusure
site hangmblity, and secure the
: s of Jiberty tovhemseloes und 1o
ieir pusterity,” The assent of the states

18ing

his |

devadtment, in cusrs of

in their sovereign capacity is implied in
callinga Convention, and thius submifting
that wstrument to the people.  But the
people were a1 perfect liberty to accept or
reject ity and their act was final. 11 pe-
auired not the afiivmanee, and could not
be negatived by Yhe state governmenis,—
The (.'omlilu(l':uu. when thus adopted,

was of campldte obligation, and bound
the state sovereignties,

It has been said, that the people had
already survendered all their powers o
the state severeignties, and had nothing
more 1o give, f'.-u! surely the question

l whether they may vesumeand modiiy the

Cpewers granted o government does nol
remain to be settled in this country .. ..
Muech, more might the leginmuey of the
geueral goverinment be doubted, had it
been ereated by the stutes.  The powers
doleguted 1o the stale sovereizntivs were
j o be-exereised by themselves, not by a
Sdistinet and independent sovereigniy,
created by teemselves. To the formuation
ofa league sueh gs was the conlederation,
the statesovereigntios werecertainly con-
petent. But witen ““inorderto form amore
perteet union,” it was deemed necessary
to change this alliance o an effective
govertument, possessing great and sove-
seign power and acting directly on the
people, the necessity of referving it to the
people, and of deviving its powers direet-
Iv from them, was felt und aeknowled ged
by a!l,

The government of the Union, then,
whatever iy be the wfluence of this
tact on the case, is, emphatically wiil
truly, a governmen! ol the people.  in
torm and in substance 1t emanates from
them. s powers are grauted by them,
and areto be exercised directly on them,
and for their henefin, ;

This government is acknowledged by
all to be one of enumerated powers, 'he
prineiple that it ean  exercise only e
powers granied 1o it, would seem too ap-
parvent (o bave reguired 1o bhe enforeed
Dy sl those arguments which its enlizl
envd (riends, while it was depending by-
tore the people, found il necessary to

wige, That principle is now univ ersally
aduitled.  But the question respeeting

the extent of the powers actoally granted,
i perpetoally arismg, and will probably
Coniinne 1o rise as long as our system
sall exisr,

la diseussing these questionsgthe con-
Breting povers of the genvral and stute
aovernments must be brought into view,
and the supresmey of their respective
laws, when they ace in opposition, must
Lie settled.

I¥ any one proposition could comman
the nmversal asseni ofmankind, we might
“xpret 1l would be this—rthat the govern-
mrent of the Union, thaugh limited in its
POMers, 18 supreme withig its sphere of
Faction,  Tlis wonld seem to resull ne-
cessavily from iis nature, .. ... 1t is the

overament of all ; s powers are de-
fegated by all; 0 pepresents all, and
acls for all. “Fhough any one slate may
be willing 10 cantiol us Operalions, no
state1s will to allow otliers ta control
them. The nation, o thase subjucts on
which it can aet, must necessarily  bind
its component parts.  Bul this question
s uotlefl 16 mere veason : tiepeople nave,
i espress erms, decided it, by saying,
“ thiis constiintion, and the lags of the
Ubived States, which shall be made in
pHrsuance thereof ™ * shull be 1he su
preae law ol the 1y nd,"”

Trer
T

ul by requiring
that the membiers of the state legistatures,
and theoflicers of the exeentive and jti-
hicial departmcnts of the state, shall take
the oath of hidehity to i
Ahie governmeutof 1he

United States,
Hhen,

though honted in s powers, is su-
preme g and iis laws, when made in pur-
statiee of the constitution, form the su-
preme faw of the Jand, “ quy thing in the
vonstitution or lsws of any ‘state to the
centrary notwithstanding,”
Amongthe enamerated powers,we (o nof
find that olestablishing o bank or ereating
a corporation.” Bot there is no phrase i
the instrament whick, like the articles of
confederation, excludes incidental or im-
plicd powers; and requires that every
thimg granted shall be expressly and mi-
nulely deseribed.  Even the 10th ameqd-
ment, H'Illllf'.ll was framed for the PUrpOse
ol quieting the excessive jealopsies which
hod been excited, amits the word “ex-
presshy,” an'd declares only 1hay the pow-
ers “ not detegated to the United States
nor prohibited to the stutes, are reser ed
1o the states orto the people ;" thos leay-
the particular

g the question, whether
power which mav hocome the subject of
contest has beey delegated 10 the one
government, or prohibited to the other, 10
depend o futy em ructionofthe wiole
mstenment. "The men who drew anid a-
dopted this amendment had experienced
the embirrassmentdr ul||lm|1_: Lom the in

serlion of this word in thearlicles of con-
tederation, apd probably omitted it 10 a
void those smilarras sments, A coustity-
Hon, tir contain an aecurate delail of all
the subdivisions of which its freat pow-
crs will admit, and of all the m ans by
which they muy be carried info exec wlion,
would partuke of the prolixity of a legal
code, and conld searcoly he embiraeed by
the human mind, |t wonld probalidy ne-
ver be understood by the pubiie.  [ie na-
ture, Therelore, v equires that only its greu
outlines should hie marked, i '
objects designated, and (he

divnts which compose 1lose
deduced from the nature
themselves

1S Linportant
MINOE ingre-
objects he
of the objects
That this iden wasentertain
ed by the framers of the American cou-
shitutiom, b= not only 19 be infeyred from
the nuture of the nstrnarent, byl from
the language. Why else were some of tie
limitations foumd in the nwinth section of
the 1st article, intraduced 7 11 s alsp, in
#ome degree, warranted by their having
omitted ta yse any restrictive rim which
might prevent its eeeoiving # fair anid just
tterpretation.  In considering thisques
tion, then, we must never forget that it is
a constitution we are expounding,
Although, among the entimerated pow-
ers of government, we do not find fhe
word ** hank” or ** corporation,” we find
the great powers 1o lny and collee laxes,
to borrew woey, to regulute commerce,

, 1819.

to declire and conduct a war, andtoraise education. No cily wa

wever built with

and supportarmies and navies. The sword | 1he sole object of heing incorporated

and the purse, all the
and no meoustderable
dusiry of the nution,
governmeut. It can never be pretended
that these vast powers draw afier them

otliers of inferior hnportance, merely |

because they ure inferior,
can never be advanced,
Zofutrenson he cont ‘meded, that, a govern-
ment entrusted with such aple powers,
on the due execution of which the hap-
piness and prospecity of the nation so
vitally depend, must also be entrnsted
with ample wmeans for their execution,, .
The power Leing given, it is the lerest
of the nation to facilitate its exceation,
It can never he their interest, and caunol
he presumed ta have been their intention,
to clog, and embarrass s execulion by
withholding the most appropriate means.
Throughont this vast repub e, from the
St Crons to the Gn l'h of Mexico, from
the Atlantic to the Pacific, revenue is to
be tellected and expendeil,” armies are to
se marched and supported,  The exigen-
cies of the nation way require that the
treasure raised in the worth shooid be
transported to the south, that raised in
the cast conveved to the west, ar that
tbis order should be yeversed,  1s thiat
construction of the ennstitution fo be
preferced whichwould rendler these opera-
tions diflicul, hazardous, and expensive?
Can we adopt that construction, unless
the words imperiously require if, which
would impute to the fiairers ol that in.
stroment, when grunting these powers
tor the public good, the mtention of jm.
peding thieir exere i
chowce of means? | mdeed, such he
the mandate of the constitniion, we have
only to ohev ; Lt that instrument does
nol peofess to encerate the means by
which the powers it coufers may he exo-
cuted, nor does it prohibit the creatinn
of a4 corporation, if the existence of such
a being be essential to the beneficial ex
ercise of those powera, i is, then, the
subijeel of fair enquiry, hew far such
means may be employed,

It is nat denied, that the powers given
to the government imply the ordinary
means ofgexecution, hat for example,
of raising revenue and applying it to na-
tional purposes, is admitted 1o imply the
power of conveying money from place to
place, as the exigencies of the nation
may require, sod of employing the usual
means of conveyance. But i1 is denied
that the government has its choice ol
means, or that it may employ the mos
couvenent means, if, to employ them,
it be nece ssary to ereel a corporalion.

Ou what loundation does this argu-
ment rest ¢ On this alone: The power of
creating a corporation is oné appertain-
mg to r-(wc-u-iglny, &isnot expressly con-
ferced on Congress, Thisistrue. Butsll fe-
gis'lulu'le powers appertain (o sovereiguly.
I'he original power of giving the law on
auy cubject whatever, is a sovereign pow-
er; and i the government of the Union
18 restrained from creating a corporation
as a means for pertorming its lunctions,
o, thesingle renson, that the ercation ol
a4 COTperiiion i un sct of sovercignty ;
if the sufliviency of this reason be ace
knewledged, theve would be som - diiti-
cully in sostaining the authority of Con-
#1€x5 10 pass otirer laws for the accom-
plishiment of the sume objecls,

The governwent which has a right to
do anact, and has imposed on it the duty
of performing that act, must according
to the dictates of veason, be allowed 1o
select the means; and those who con-
tend that it may notseleet any appropris
means, that one particalar mode of ef
ing the object is excepted, take
themselves the burden of extablishing
that exeeption. 3

The creation of a corporation, it s
said, appertuins to sovejel This is
admitted, But to whai portion of sove.
reignty does it appertain?  Does it e
long 1o one more thay 1o another? Iy
America, the powers of soy ereignly are
divided between the government of the
Union and those of the states, ‘1 hey
are eacl, sovervign, with réspect lo the
olpects comwiited lo it, and neitlier so-
vercign with respect 1o the objects com
milled to 1he othier.  We cannot compre
hend that train of reasoning which would
maiuiain that the cxtent of power grant
etl by the people is to bLe aseertained,
uot by the nature and teyms of the grant,
but by its date, Some stafe constila.

Suchan ey |
But it may withy ¢rs wlieh are

ise by witliholding u

tions were formed betore, some since |

that of the United States. We cannot
believe that their relation to each other
18 In any degree degendent upon s
cireumstance.  Their respective powers
must, we  think, be precisely the
same a8 il they had been formed at the
sume e, lad they been tormed gt
the same time, and had the peaple con-
ferred on the general goverment (e
powers confained in the constitution,
and o (he states the whole residuam of
power, would it have been asserted (hat
the government ol the Union was no
sovereign with respect to those objects
which were entrasted 1o i1, in relation to
which its laws were declared 1o be sy
preme ? 1 this conld not liave been paser-
ted, we cannol well comprehend the pro-
vessof reasong which llnlih“.nn-:, thist
power nppertaiming o sovereignly can-
not be connected with that vast portion
of it which s granted to the general go-
vernment, =6 for as it 1« caleulated 10
subserve the legitimate objects of that
government.  The power of ercating a
corpordtion, though appertaining to so-
vervigoty, is vot, lthe the power of mak

ing war, of levying taxes, or of regulating
commerce, a grest substantive and inde-
pendent power, which caunot b inphied
as incidenial 1o other puwers, or nsed as
a means of exeenting thew. I is never

the end for which other POVETS are exer-
cised, but a means by which other objects
ure accomplished., No'contribhutions gre
made 1o churity for the sske of an ineor-
poration, bl a corporation is ereated fo
administer the chariiy : 6. seminary of
learming is insthinied o onber 1o be in-
corporated, hut the corpgone elisracter
is conterred 1o subsesvy 1lie pirposes of

external relations, | but is incorporated as affording the hes
portion ef the in=| means ot being well governed,
arve entrusted 1o jts | power of creating a corpoiatinn is nevet
{ used for its own suke, but for the purpese

o
HT

of etfecting sometting else.  No sufhici-
“nt reason is, theretore, perceived why il
may not pass as incidental to those pow-
expressly given, ifit he a
direct mode af executing them,

But the constitution of the United
States has not left the right of Congress
to employ the neces ury means lor the
execution of the powers conferred on the
sovernm.nt, 10 geneial reasoning. Te
s enumeration of powers is added
ofwakiog “all lawswhich shall be neces-
sars sud proper for carrying into execu-
tton the foregoing powers, and all other
powers vested by this coustitution, in
the government of the United States, or
iu auy depariment thereof,”

T'he Counsel of he Sinte of Marviand
have urged varions argnments, loprove,
thiat this clause thoaglh in terms a wrun!
ol puwer, is not so in effeet; but is, real-
Iy, restrictive of the general right, which
gt otherwise he implied, of sclecting
imeans for exceuting the enumerated pow-
€rs.

They have found it necessary to con-
tend that this cliuse was inserted for the
purpese ol v-»nh'iring on Congress the
power of making laws.  “That, withoul it,
donbis might® he cilertained, whether
Congress could exercise its powers in
the torm of legislation.,

But could thie be the ohject fur which
itwas iserted 2 A government is created
by the peaple, baving legislative, excen-
bve, and jadictalpowers.  Jis legislative
powers are vested ina Congress, which
13 1o consist of a Semate and FHonse ol
Representatives, Fach Hounse may de-
lermine the yules of its proceedings ; and
itis declared that every bill which shall
liave passed both Houses, slial » before
it become a law, be presented 1o the Pre
gident of the United States, ‘T'he 71h
section describes phe coyrse ol proceed-
tugs, by which u bill shiall become a law :
amd, then, the St section «bumerates the
powers ol Congress.  Could 11 be neces
sty to say, that alegislature should ex-
erewse legiskative powers, in the shape of
legislotion ¢ Alier allowing each hous
to preseribe its own course of proceed
ing, after describing ~the wmauner M
which a bill should become a luw, eounld
it have entered mio the mind of a single
member of the convention, that an ex-
press power 10 make laws wus necessary
to enable 1he legislature to muke them'?
That a legislature, endowed with legisla-
live powers, can legislate, is a propuosi-
tion 100 selt evident 1o liave been questi-
oned, "

But the argument on which most reli-
ance is placed, is drawn from the peen
lar langunge of this cluyse, Congress is
uot empowered by it to muke all laws
which may bave relation 1o the powers
conlerred on the govesnment, but such
only ag may he “uecessary and proper”
for cafrying them into exveution. ‘The
word ** necessary” is considervd as con-
trolling the whole sentence, and as limii-
g the right to puss laws for the execu-
von of the granted powers, 1o such us
are indispensable, and without which the
power would be nogatory, ‘That it «x-
cludes the choice of means, and leayes
to Congress, i each case, that only.
which is most direct and simple.

Is il true, that thisis the seuse in whicl
the word * necessary” is always used !
Does it always import an absolute physi-
cal necessity, so strong, that one thing,
1o which another may be termed vecessa-

iV, cannot exist without that ether?
We think it does not. 1 reference be hiad
la ity use, in the commen affairs of

the world, or in approved authors, we
find that it frequently imports no more
than that one thing is convenient, or
usciul, or essential 10 another, To em-
ploy the means necessary to an end, is
generally understood as employing any
weans caleulated 1o produce the end, ant
nol as being confined to 1hose single
means, without which the end would he
entirely uhatiainable. Such is the char-
acter of human language, that no word
conveys tothe mind, sl situations, one
gingle definite idea ; and nothing is more
common than 1o use words in a Bgura-
hive sense. Almost all compositions con-
tam words, whit b, taken 1u their rigo-
rong sensge, wonlid convey, a4 meaning
different from that whicl,
itended, It is essential 1o just con
structfon that many words which imporl
somelinnyg excessive, should be under-
stood o a move miligated sense, in that
sense which common usiige justifivs
The word “necessary” 15 of this de-
sciiplion. 11 has not a fixed ¢hinracter
seculiar 1o sl It adwnis of sl de-
grees of comparison, snd oflen can-
nected with other words which increase
or diminish the impression the mind re.
ceives of the wgeney i A
thiug mav be necessary, verv nece ®ATY,

In uh!'inl.:-'r\

s

linporis,

absolulely or mhepensably ne CRSHTY. ..
To no mind would the same jdea e
conveyed by these sevoral plirazes, . ...
This conmmment on the word 1 woell illus-

traled by the passage coed at 1ha by
Iram the 10th seclion of the 1«1 arliele ul
the constitution. 1iis, we think, inpos
sibie 10 compure the sentdince which

probibits a state from Ieying “ 1inposts or
duties au imports or exports, exes pl whial
may be absolutely necessury {0 o % cnling
Hs inspection laws,”
thorises

with viistl winel wu
10 muke all
which shall be necessury anrl proper for
!'ill'l'.\ill'_: o execnhon’” the ul
the General Crovernment, willivut fev)
g a conviction hat the convontion vn
derstood iacif 10 char watenally 1he
meaning of the woril " necessary” by pre
fixing the ward * absodut Iy Ih
word, then, like otliers, 15 used i various
senges, and o Hs construction, the con
text, the intention of the peys=on using
”N.'lll, are #ll o be tike Winto vierw
Levthie be done inthe case under con-
sideration,  The sulijeet is the execution
of Ihase greal powers, on wlivh the wel
farcof a uation essentially depends, It

Congeess

PO ers

[VOL. XV.--NO. 104.

must have been the intention of those
who guve Hi se powers, to ehsure, as far
as homan prodence conld  ensure their
beneficial execntion.  Tlis could not be
done by contiding the haice ol meuns to
such warrow limts as wol to léave il in
the poaer of Congress to adopt any which
might be appropriate, aud which were
conducive to theend,  This provision is
madein a constitution intended to en=
dure Fir ages to come, and, conse uent=
Iy, to be adapted to the varions crises
ol human affairs. To have prescribes
the meuns by which governmeut shonld,
in all future thme exocute its  povers, -
woulid have been to chonge entirely, the
clvacter of the insiruwent, and give it
the propertivs of a legal code. 1 would
fave been an unwise attempt Lo provide,
by imnutable vules, for exigencies which,
il foreseen at all, mast have heen seen
dimly, and which esn  be ‘best pro-

vided for as they oecor, To bave declag-

rth that the best wmeaes shafl net be usedy

but those alone withoui v hich the power:
given would be nuguiors, wonld have
been 1o depove the legislature of (he

capacity 1o avitl isodl of experienes,; to

exereive s reason, and 1o accommuodate

tis Jegislation 10 “circumstanees, 11 we
apply this privciple ot copstruction to

any ol the powers ol the puvernment, wa

shall ind 0 g0 pernicions in its operas

tion that we shall he compelled 1o dis-

curd ity The powers vested in Congress

way certainly be carned into exec 1o,

without prescribing an outh of othice.~=

Fhe power o eyact this security lor {he

taithiul pertormance of duty, is nol giv-

eil, 1ov s 1 indispensably “necessuy.. .

The different depurimients may be es-
tabilished, taves way be wposed and

collected, armies and nuvies may lie

ralsed and mainiained, and woney  may

be borvawed, withoul requiting an anth

of office.  1hmight be drgued, with as

mueh  plavsibality  as  other  inciden-

tal pewers have been assailed, that the

convention was not unmingaiul ol this
subject, The oath which might be ex-
acted—that of Gdidity 10 the cousiiia-
tion, is presenbed, and no other can be
required. Yel, e would be ciarged with
nsanity who should contend, that the
legishiture might not spperaidid, to the
oath directed by the consttution; such
ather vath ol ofhice as its wisdom  might
suguest,

So, with respeet to the whole penal
code ol the Untied States; whence arises
the power 1o punish 10 cases nol pre-
scribed by the constitution 2 ° Al sdmnt,
thai the government may, legitninately;
punizh any violation of s laws : and
vel, this 1= not amoeng the enumerated
powers ol Congress. "T'he right o
the observance of law, by pumshing
tnfraction, might be dented with the more
plausibility, because it 1s expressly given
1l sOe chses,

Congress 1s empowered, * to provide
for the punishment of countericiting the
securities and current com of the Boted
States,"and ** 1o define and pumsh pi-
racies and felontes  commiited on the

“high scus, and oficnces aguinst the faws

of nattons.”  The several powers of
Congress may exist in a verv imperieet
stute to be sure, bul they may exist, and
be carried into execution, alihoush no
puttishment should be inflicted in cases
where the right t punish 1= not expressly
given,  'Take, for example, the power
"!uvsl'.lhllvh.lunt'l oflices and post rouds”
This power S executed by the single nct
of making the establisinn vh doBaty
trom this has been interred the power ana
duty of cariying the mail, along the post
I’n'.i.-|, lrom one post ollicde 1o ;annlf,t'r._—-
And, from this tnplied power, has again
been interred the right 1o punish those
who steal letters from the post otiice, or
rob the mail. 11 may be said, with some
plausibility, that the right to cairy the
mail, and 10 punish those who rob i, s
not ndigpensably neceéssary to the es-
tabhishimeut of a post office amd post
road, Thisright 18 indeed essential to
the beneticial exereise of the power; bat
not indispensably necessary 10 18 exis-
tence.  So, e the pumisiment of the
crimes of steuling or lalsilving € record
or process ol a courtof the United Siates,
or of perjury in such court,  'Fo punish
these oifenves is certainly conducice o
the due admanistration of jostice,  But
courts may exist, and way decide the
causes Lronght belore them, though such
erimes escape putishment.

The baneiul miflnence of this narrow
construction on all the operations of e
govermment, and the absolute impractica-
bility of mamtaining it without vendesing
e govermment ncompelenl (o 11s great
objects, might be llustrated by aunie-
rous l'!.'.nnplz'!u drawn Trom the colgiita-
ton amd Irom our laws,  The gooil genee
of the public las provounced, withoid
il.l'!ii'illl'Jﬂ, that the power of punishinent
appertains 1o sovererergatly, and way he

exercised whenever the sovereirn |iss a
right to act, as merdental 10 his ¢ I
11 ;iillllll--l'lﬁ. b ss o meuns bor Vi
o execution all soverewgn powers;, and
way be vsed, ulthough not indispensabiy
necessary. I is o nighit ieidental 1o the
power, and conducive (o iis boneficial
exercise,

L tins lmited constriuetion of the wosl
“necersary” most be abandomed 10 oycder
to punish, whepee is derived the rule
which would reinstate it, when the gov-

ernment would earry its powers nile oxe
cuiion by

means ol vindbietive i thivig
na Hithe word ** necessary” gl
veediul,”™ * requiaite,” ** esvontml,’”
“omaducive 16," an arder s

bt sm this
powey ol pumshient for the infiact ;
luw, why is if not equally eot
when required 10 anthorise

means whieh facilitate
the ol government
itlivtion of prunishmoent ?

reliensive
The s

exerulinn
without t}

jrowers

I ascertaim ng the sease in winneh 1) e
wortd *' nocessars” 18 teed a1l ICRS
of the constitulion, ve mey decive some
and from that with which ir s assoctatod,

Congress <hall have pow o weke all
lows which shall b nocessnn andl pros
per to cnrry imfo exccution” the powers

of the governmem. [ ihe word ** pe¢essi-

ry” was usvdin 18t wtpicr and Figorous

1t s gl e b e gt e,

s
g
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